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Preamble 
 
Doctors for the Environment Australia (DEA) welcomes the opportunity to 
make a submission regarding subordinate legislation for the new 
Environmental Protection (EP) laws for Victoria, including the: 

 Environment Reference Standards (ERS) 

 ERS Impact assessment 

 Environment Protection Regulations 

 Regulatory Impact Statement (RIS) 

as set out on the Engage Victoria website.     

 
DEA is an independent, self-funded, non-government organisation of 
medical doctors in all Australian states and territories. Our members work 
across all specialties in community, hospital and private practices. We 
advocate to protect health through care for our natural environment and 
address the diseases – local, national and global – caused by damage to 
it. We are a public health voice in the sphere of environmental health with 
a primary focus on the health harms from pollution and climate change.  
 
DEA has made submissions to previous reviews of the Victorian 
Environmental Protection Agency (EPA), including the Inquiry into the 
EPA. DEA expertise is medical rather than legal, and our submission is 
made upon this basis. It is noted that the breadth and depth of the 
documents provided by Engage Victoria make for complex reading and 
analysis for the non-specialist in this field. A raft of technical terminology 
made this task all the more challenging. 
 
This submission will focus primarily upon aspects of the new EP laws 
relating to air pollution and climate change, as these are closely related to 
DEA policy and expertise.   
 
DEA is a signatory to the Places You Love alliance calling for new 
environmental laws nationally. Clearly this is beyond the scope of this 
particular submission, however, DEA’s submission is guided by the 
philosophy and recommendations of this alliance1.  
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Key Recommendations 
 
1. That further changes to the ERS once the NEPM (AAQ) is updated are 

based on the air pollution levels that are most likely to protect health, 
rather than automatically reflecting the new NEPM (AAQ) standards. 

2. That greater clarity is provided regarding the ways the General 
Environmental Duty (GED) might be applied to the operators of coal 
fired power stations, particularly in relation to how the EPA will 
determine what pollution abatement measures are ‘reasonably 
practicable’.  

3. That specific regulations are introduced to address and control the 
harms arising from fossil fuel combustion. Specifically, DEA supports a 
well-designed and implemented load-based license fee scheme with 
fees reflecting the value of health harm.  

4. That extractive industry and mining duty holders are required to 
provide financial assurance as a condition of licencing. 

5. That anti-idling regulations are introduced. 

6. That specific regulations addressing smoky vehicles are introduced.  

7. That the value “Climate systems that are consistent with human 
development, the life, health and well-being of humans, and the 
protection of ecosystems and biodiversity” be changed to “Climate 
systems that are stable and consistent with human development, the 
life, health and well-being of humans, and the protection of 
ecosystems and biodiversity”.   

8. That indicators and objectives are developed for ‘climate systems’ to 
facilitate objective assessment of whether this value is being upheld or 
undermined.  

9. That specific regulatory instruments are developed to address the issue 
of greenhouse gas emissions. 

 
 

Discussion 
 
DEA supports the intent and purpose of the new laws. It is hoped that the 
GED truly becomes an iterative device, such that the duty becomes more 
inclusive and stringent as evidence, learnings and controls evolve over 
time.   
 
DEA is supportive of the following features of the new EP laws: 

 The overarching focus and explicit priority on protecting human health 
as well as the environment.  

 Principle of a GED with the shift to a preventative framework. 

 The fact that the GED is criminally enforceable. 
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 Explicit articulation of environmental values, including new values such 
as “climate systems”, “child learning and development” and “human 
tranquillity and enjoyment, outdoors in natural areas”. 

 Requirement to notify the EPA of pollution incidents. 

 Duty to manage contaminated sites. 

 Duty to remediate harm. 

 Some areas which address the polluter-pays principle.  

 The solid consultation and drafting process which has been undertaken 
in developing the current proposals.   

 
However, DEA has a number of concerns about the new EP laws as they 
relate to air pollution and climate change.  
 
 

Air pollution 
 
 The ERS environmental values for ambient air quality include the value 
“Life, health and well-being of humans”, which is described as “Air quality 
that sustains life, health and well-being of humans”. For the air pollutants 
sulphur dioxide (SO2), nitrogen dioxide (NO2) and ozone, the proposed 
ERS adopts the objectives from SEPP (AAQ) without change. These 
standards implement the standards of the National Environment 
Protection Measure (Ambient Air Quality) (NEPM (AAQ)) which were set in 
1998.  
 
As noted in the ERS Impact Assessment Document, Victoria is currently 
leading a national review of the NEPM (AAQ) standards for SO2, NO2 and 
ozone, with a view to update the standards. The ERS Impact Assessment 
document states that the Victorian government will consider further 
changes to the ERS once the NEPM is updated. While this is appropriate 
and welcomed by DEA, we are concerned by the sixth recommendation of 
the Chief Environmental Scientist, namely that “… the numeric values 
agreed to via the NEPM process are automatically adopted in the ERS.” 
 
As noted in DEA’s submission to the NEPM review2 and an Expert Position 
Statement by a consortium of health groups including DEA3, the proposed 
NEPM (AAQ) standards for these pollutants do not reflect contemporary 
health-based scientific evidence on the harms of NO2 and SO2 and thereby 
are inadequate to protect the health of Victorians.  
 
It would therefore be inappropriate for the new NEPM (AAQ) standards to 
be automatically adopted. We note that there is precedent for Victoria 
imposing stricter control standards than those agreed upon nationally, 
with Victoria previously adopting a SEPP (AAQ) PM10 annual standard of 
20 µg/m³ instead of the NEPM (AAQ) standard of 25 µg/m³. This decision 
was made to align with World Health Organization standards and “to meet 
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community and local government expectations and to aim for continual 
improvement in air quality management.” DEA recommends that further 
changes to the ERS once the NEPM (AAQ) is updated are based on the air 
pollution levels that are most likely to protect health. 
 

 
 DEA understands that the GED will apply to operators of coal fired 
stations, with these duty holders required to eliminate or minimise risk as 
far is practicably possible. However, it is entirely unclear how this will 
work in practice. In particular, how will the EPA determine which risk 
elimination or minimisation measures are reasonably practicable? For 
instance, internationally, many coal-fired power stations are fitted with Flu 
Gas Desulphurisation scrubbers that can reduce release of SO2 by >90%. 
Similarly, selective catalytic converters and bag filters are used to control 
emissions of nitrogen oxides and particulates, respectively.4 This is not 
the case in Australia, primarily because there is currently no regulatory 
mechanism to enforce this.  
 
If a coal fired power station claims that it cannot manage the expense 
associated with the fitting of pollution control measures, how will the EPA 
assess that this is actually the case? Will decision making encompass the 
principals of procedural fairness, transparency and access to information, 
as recommended by the Ministerial Advisory Committee Inquiry into the 
EPA (Recommendation 5.4)? Will the fitting of pollution controls in such 
cases be considered impractical, despite the fact that this is standard 
practice in most other parts of the developed world?  
 
 
 We note that the RIS talks in depth about the harms associated with 
fossil fuel combustion, including noting its contribution to 1,600 
premature deaths, 1,250 visits to hospitals by children with asthma and 
respiratory illness and 2,500 visits to hospitals for adults with 
cardiovascular and respiratory disease per year. However, despite this, 
both the RIS and the EP regulations documents are silent with regard to 
regulatory instruments to address these harms.  
 
Specifically, there is no mention of a load-based license fee scheme which 
incorporates the ‘polluter pays’ principle. DEA notes that the Ministerial 
Advisory Committee Inquiry into the EPA recommended the importance of 
this principle (Recommendation 5.4) as well as removal of current barriers 
to a load-based license fee scheme and active consideration of use of such 
a scheme (Recommendation 16.1). Both of these recommendations were 
supported by the Victorian Government.  
 
DEA believes that health, wellbeing and environmental outcomes could be 
optimised through a well-designed and implemented load-based license 
fee scheme that sets limits on the pollutant loads emitted by holders of 
environment protection licences and links licence fees to pollutant 
emissions. Fees imposed should reflect health externalities (i.e. the 
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indirect health consequences of pollution) and be high enough to provide 
economic incentive to improve processes or to close a poorly performing 
plant5.  
 
In addition to incentivising ongoing pollution reduction, a load-based 
license fee scheme would serve to set clear minimum standards for 
environmental performance, give licensees flexibility to implement cost-
effective pollution abatement methods and increase regulatory 
transparency. A load-based license fee scheme would primarily reduce 
pollution from industrial emitters creating economic equity between the 
various sectors of the economy. It would  also concomitantly reduce their 
greenhouse emissions6. 
 
 
 The RIS states that the costs of the Hazelwood mine fire are estimated 
to have exceeded $100 million. It also notes that this estimate is partial in 
that it “includes principally the financial costs of response and clean-up of 
these incidences without capturing the costs to human health or the 
environmental damage costs”. Inclusion of health costs would require 
inclusion of the costs of the 6,002 extra medical consultations and the 
additional 2,501 cardiovascular medications, 574 respiratory medications 
and 1,429 mental health related medications dispensed as a result 
Hazelwood mine fire, as outlined in the RIS. 
 
In the same document, there is discussion about financial assurance. This 
is described as “a financial instrument which allows EPA to recover clean-
up costs from duty holders following pollution incidents or where duty 
holders abandon a site or become insolvent”. As per the EPA website7, the 
intended purpose of financial assurance is to prevent the Victorian 
community bearing the clean-up costs. Other benefits of financial 
assurance (as stated in the RIS) include allowing the EPA to impose 
conditions on and have greater oversight over the activities of duty 
holders and increasing the accountability of site operators leading a 
greater level of compliance. 
  
In view of the financial advantages already held by mining and extractive 
industries, we question why they should be exempt from the provision of 
financial assurance, according to the Environment Protection (Scheduled 
Premises) Regulations 2017.8  
 
 
 The RIS states that ‘No specific motor vehicle offences have been 
included in the new EP legislation”. Because of the substantial contribution 
that motor vehicle emissions make to air pollution and ill-health, DEA 
supports the introduction of anti-idling regulations9. These should be 
applicable to all vehicle types in all city areas, although this is particularly 
important around schools. 
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DEA also supports the introduction of specific regulations to address 
“smoky vehicles”. The current situation in which members of the public 
are encouraged to report smoky vehicles following which owners receive a 
letter advising that their vehicle may need repairs10 does little to address 
this problem. Regulations should be modelled on UK regulations whereby 
vehicles must pass an exhaust emissions check to be registered11. 
Emissions may also be tested in the UK as part of a roadside check. 

 
 

Climate change 
 
 The ERS environmental value for ambient air quality related to climate 
reads “Climate systems that are consistent with human development, the 
life, health and well-being of humans, and the protection of ecosystems 
and biodiversity”. In the context of accelerating climate change, this 
statement appears insufficient. A stable climate is invaluable: the human 
and economic costs of a rapidly changing climate are potentially enormous 
– these arise due to impacts on human health; well-being; livelihood; 
political and economic stability; migration; infrastructure; agriculture; 
ecosystems; biodiversity etc.  
 
On this basis, DEA recommends that the Environmental value reads 
“Climate systems that are stable and consistent with human 
development, the life, health and well-being of humans, and the 
protection of ecosystems and biodiversity”.  
  
 
 The Impact Assessment of the Proposed Environment Reference 
Standard (ERS) states that as well as identifying environmental values, 
the ERS should specify indicators and objectives to allow for assessment 
of whether environmental values are being achieved, maintained, or may 
be threatened, in a specified area. The utility of the ERS relies entirely on 
it specifying appropriate indicators and objectives.  
 
However, no indicators and objectives have been developed for the value 
relating to ‘climate systems’. We support the Chief Environmental 
Scientist’s recommendation to “Review the need for indicators and 
objectives to be developed for ‘climate systems’, as without these, there 
is no means of objectively assessing whether this value is being upheld or 
undermined. It appears lip service to include this value without associated 
indicators and objectives. 
 
 
 Given the urgency of threat to human health and the environment 
from climate change12, DEA recommends specific regulations to address 
greenhouse gas emissions. The context in Victoria involves a complex 
interplay of requirements relating to the Climate Change Act and the GED 
of the new EP laws. The Climate Change Act requires the EPA to consider 
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climate change in decisions relating to works approval and licensing 
decisions, as well as when recommending new or amended state 
environment protection policies and waste management policies. This 
appears, at best, a weak protection. For the GED, we understand, as 
noted above, that it will apply to those responsible for the generation of 
greenhouse gas emissions, but we are unclear how this will work in 
practice and we are concerned by the effectiveness of this policy measure 
to address the issue of climate change.  
 
The development of specific regulatory instruments for greenhouse gas 
emissions would increase clarity about responsibilities, improve 
transparency and drive change and improvement. This is supported by the 
construct presented on page 9 of the Regulatory Impact Statement which 
refers to the role of regulations in managing “residual risks”, particularly 
where these risks are associated with significant impacts on human health 
and the environment.   
 
It is understood that this submission will be treated as a public document 
and may be published online. 
 
EPA/DELWP is welcome to contact DEA about this submission. 
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